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IN THE CI RCU T COURT FOR THE
15TH JUDICIAL CTRCU T I N AND FOR
PALM BEACH COUNTY, FLORI DA
GENERAL JURI SDI CTI ON DI VI SI ON
CASE NO.: 50 2009 CA 01-4458 XXXX MB AA

MARLENE BENNETT,
Pl aintiff,
VS.

CENTERLI NE HOVES, INC., a Florida corporation;
KNAUF A PS KG a Gernman corporation;

KNAUF PLASTERBQARD (TI ANJIN) CO., LTD.,

a Chinese limted liability corporation; KNAUF
PLASTERBOARD (WJHU) CO LTD., a Chinese

limted liability corporation; KNAUF
PLASTERBQARD ( DONGGUAN) CO. LTD.,

a Chinese limted liability corporation; BElIJI NG
NEW BUI LDI NG MATERI AL, PLC, a Chi nese
corporation; TAl SHAN GYPSUM CO. LTD.,

a Chi nese corporation; SHANDONG TAI HE DONGXI N,
CO., LTD., a Chinese corporation; USG CORPCRATI ON,
a Del aware corporation; L&W SUPPLY CORP.,

d/ b/ a SEACOAST SUPPLY, a Del aware corporation;
ALL | NTERI OR SUPPLY, INC., a Florida corporation;
BANNER SUPPLY CO., a Florida corporation,;

ROTHCHI LT | NTERNATI ONAL LTD., a foreign
corporation; LA SUPREMA TRADING INC., a

Fl ori da corporation; LA SUPREMA ENTERPRI SE,

I NC., a Florida corporation; BLACK BEAR GYPSUM
SUPPLY, INC., a Florida corporation; |1.B.S. A, INC,
a North Carolina corporation,

Def endant s.
/

PROCEEDI NGS BEFORE THE HONORABLE GLENN KELLEY

Taken before Barbara Gall o, RMR-CRR, Regi stered
Merit Reporter-Certified Realtinme Reporter, Notary
Public in and for the State of Florida at Large.

Fri day, February 12, 2010
Pal m Beach County Court house
West Pal m Beach, Florida 33401

Debra Duran & Associates
561-313-8000
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APPEARANCES:

ADORNO & YOSS, LLP

350 E. Las d as Boul evard

Suite 1700

Fort Lauderdal e, Florida 33301
Counsel for Banner Supply Conpany
BY: JEFFREY A. BACKMAN, ESQUI RE

SCOTT N. CGELFAND, P.A.

5501 University Drive, Suite 101
Coral Springs, Florida 33067
Counsel for The OGaks at Boca Raton
BY: SCOTT N. GELFAND, ESQUI RE

ROBERTS & DURKEE, P. A

Al hanbra Tower s

121 Al hanbra Pl aza, Suite 1603 PH 1
Coral Gables, Florida 33134-4541
Counsel for Plaintiffs

BY: CHARLES DAVI D DURKEE, ESQUI RE

BROAD and CASSEL

One Financi al Pl aza

100 SE 3rd Avenue

Suite 2700

Fort Lauderdal e, Florida 33394
Counsel for Centerline Hones, |nc.
BY: VANESSA SERRANO, ESQUI RE

SACHS SAX CAPLAN

6111 Broken Sound Par kway N. W
Suite 200

Boca Raton, Florida 33431
Counsel for Al banese- Popkin

The QGaks Devel opnent G oup, L.P
BY: LYSA FRI EDLI EB, ESQUI RE

Bl CE COLE LAW FI RM

999 Ponce De Leon Boul evard

Suite 710

Coral Gables, Florida 33134

Counsel for L&W Supply Corp., d/b/a
Seacoast Supply; USG Corp.

BY: MARSAD QURAI SHI , ESQUI RE

(By Tel ephone)
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APPEARANCES CONTI NUED:

FOALER VWHI TE BURNETT

1395 Brickell Avenue

14t h Fl oor

Mam , Florida 33131

Counsel for Bl ack Bear Gypsum Supply, Inc.
BY: ELI ZABETH FERRY, ESQUI RE

(By Tel ephone)

BROAD AND CASSEL

390 North Orange Avenue

Sui te 1400

Ol ando, Florida 32801

Counsel for Northstar Hol di ngs, Inc.
and Nort hstar Hones, Inc.

BY: KENT L. KOCH, ESQUI RE

(By Tel ephone)

COLSON, HI CKS, EI DSON

255 Aragon Avenue

Second Fl oor

Coral Gables, Florida 33134
Counsel for Plaintiffs

BY: PATRI CK MONTOYA, ESQUI RE
(By Tel ephone)

LEOPOLD- KWVI N, P. A.
2925 PGA Boul evard

Suite 200
Pal m Beach Gardens, Florida 33410
Counsel for Plaintiffs Wlliamand Jill Wachter

BY: GREGORY S. WEISS, ESQU RE
(By Tel ephone)

G L. HOVES

1600 Sawgr ass Cor por at e Par kway

Suite 300

Sunrise, Florida 33323

Assi stant General Counsel for G L. Hones
BY: HEATHER C. KEI TH, ESQUI RE

LUKS, SANTANI ELLO, PEREZ, PETRI LL, GOLD & JONES
301 Yamat o Road

Suite 1234
Boca Raton, Florida 33431
Counsel for RCR Holdings Il, Inc.

BY: SHERRI L. BAUER, ESQUI RE
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APPEARANCES CONTI NUED:

ALTERS, BOLDT, BROWN, RASH & CULMDO, P. A
4141 N. E. 2nd Avenue

Suite 201

Mam , Florida 33137

Counsel for Plaintiffs

BY: ANDRE CRENSHAW ESQUI RE

GREENBERG TRAURI G

1221 Brickell Avenue

Mam , Florida 33131

Counsel for G L. Hones

BY: ANGELI KA HUNNEFELD, ESQUI RE

ALSO PRESENT:
Jason Connors, by Tel ephone

MIlton Stafford, LexisNexis File & Serve
(mlt.stafford@ exi snexis.com

El i zabeth Schiller, Additional Court Reporter with
Downt own Reporting

Debra Duran & Associates
561-313-8000
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Hearing Before Judge Kelley - February 12, 2010

PROCEEDI NGS
Be it renenbered that the foll ow ng proceedi ngs
were had before the HONORABLE GLENN KELLY in Courtroom
9D in the Pal m Beach County Courthouse, 205 North Dixie
H ghway, West Pal m Beach, Florida on Friday,
February 12, 2010, beginning at 8:08 a.m wth
appear ances as herei nabove noted, to wt:

THE COURT: Pl ease be seated. W're waiting
to get sone fol ks on the phone. W're not sure.
My judicial assistant is trying to nmake that
connection right now, so we just need to pause
for one nonent. Do we know who's appearing by
phone? Does anyone know?

MR. CGELFAND: | know of one attorney, and I
don't know beyond t hat.

THE COURT: GCkay. Well, they've requested
perm ssion to appear by phone, and | have no
problemwith that. | just have to wait until we
get them on.

I's there anything you need to hand up to ne
while we're waiting?

MR. BACKMAN: Yes, Judge, | have a copy of

the agenda for this norning if | may approach.

Debra Duran & Associates
561-313-8000
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Hearing Before Judge Kelley - February 12, 2010

Judge, | do have just a little issue here.
We have two court reporters. Jeff Backman, by
the way, for the defense. |[|'ve always
coordi nated the court reporter, so one of m ne
is here. Apparently another |awer, | don't
thi nk anybody in the room | think it's sonebody
el se ordered a court reporter. So maybe
sonebody on the phone did, and we can ask them
when t hey get on

THE COURT: All right. Wen we get sonebody
on, we'll find out.

MR. BACKMAN:  Ckay.

THE COURT: |'mnot sure it nmakes nuch
di fference one way or the other --

MR. BACKMAN:  Sure.

THE COURT: -- except soneone is going to be
payi ng.

MR. BACKMAN: Just wasting soneone's tine
t hi s norni ng.

THE COURT: Yes. And it's early norning
tine, too.

MR. CGELFAND: Your Honor, do you have the
agenda that we e-mail ed yesterday?

THE COURT: Yes, yes.

MR, GELFAND: G eat.

Debra Duran & Associates
561-313-8000
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Hearing Before Judge Kelley - February 12, 2010

THE COURT: Now t he agenda we have now, and
| realize we're going to have to repeat a | ot of
this once we get the fol ks on the phone, but is
this an agreed agenda because there was sone
di spute as to what we ought to be doing wth
regard to all the e-mails.

MR. GELFAND: Yes. Not to speak for you,
Jeff, but | think substantively there isn't nuch
of an issue, | would inagine, scheduling-w se.

THE COURT: Okay.

MR. CGELFAND: The defendants may have an
issue with the dates, but beyond |I think we all
agree on the substance.

THE COURT: All right.

(Tel ephone call initiated.)

THE COURT: It's Judge Kelley. Good
nor ni ng.

MR. KOCH:. This is Kent Koch. | just
initiated this tel ephoni c conference.

THE COURT: Ckay. |Is everyone on that needs
to be on?

MR, MONTOYA: Judge, this is
Patri ck Montoya on behal f of several plaintiffs
out of Mam.

MR. QURAISHI: Good norning, Your Honor.

Debra Duran & Associates
561-313-8000
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Hearing Before Judge Kelley - February 12, 2010

Mar sad Qurai shi from Bice Cole on behal f of
several defendants.

MS. FERRY: Elizabeth Ferry on behal f of
Bl ack Bear.

MR VEISS: Geg Wiss on behalf of genera
plaintiffs as well, Your Honor.

MR. CONNCORS: Jason Connors on behal f of
several plaintiffs.

THE COURT: Ckay. Has everyone identified
t hemsel ves at this point?

MR KOCH: Wth regard -- Kent Koch, Your
Honor. | represent Northstar Homes, Northstar
Hol di ngs, Inc. and Northstar Aving (phonetic),
LLC.

THE COURT: Al right. Al right. Well,
let's go ahead and get started. | have been
provided with a copy of a proposed agenda for
this norning, so | have no objection to using
this agenda. The first thing I want to do,

t hough, before we get started, | have conforned
copies of two orders that | want to hand to
sonmeone for distribution. One would be,
frankly, a belated order on the status

conf erence back in Novenber that had not been

sent out yet. The other has to do with

Debra Duran & Associates
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Hearing Before Judge Kelley - February 12, 2010

el ectronic service. So both of those orders
have now been entered. So let ne hand them --
hand t hem out so you can distribute them

MR. GELFAND: Thank you, Your Honor.

THE COURT: We'll -- M judicial assistant
is back, so we'll hopefully get alittle nore
organi zed or better organi zed going forward, so
we should be able to get things out a little
qui cker in the future.

Ckay. Let's go ahead and start. [I'Ill just
go of f the agenda, then. WNMDL update is the
first thing. Wat do you want to tell me about
t he MDL?

MR. BACKMAN: Sure, Judge. Jeff Backnan
for the defendants. |'mnot sure how up to date
you are or all of the attorneys in the courtroom
are, but the MDL is noving. The first trial is
schedul ed to take pl ace begi nning on
February 19th, next Friday. The scope of that
trial is really one of damages and what a proper
renmedi ati on should be for seven hones in
Virginia that contain Tai shan Chi nese drywall,
which is alleged to be defective. |It's through
a default judgnment proceedi ng agai nst Tai shan

and Knauf, and other parties were given the

Debra Duran & Associates
561-313-8000
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opportunity to intervene into that proceeding.
And litigation has been going crazy over the
past few weeks. They've got experts, expert
reports, expert depositions. They had Daubert
heari ngs a couple weeks ago. And the trial
conmmences on Friday and is scheduled to run

t hrough the 24th or 25th -- 25th of the
fol |l owm ng week.

After that there's a Bellwether trial which
is scheduled to start, | believe, the week of
March 15th in New Ol eans, another one in April
And | think they have anot her one schedul ed for
May .

So that's the status. There's been sone
ruling on the Econom c Loss rul e notions.

THE COURT: |'ve seen those.

MR. BACKMAN: Al so, the second agenda item
iIs with respect to other state courts. The only
other state court that is organized is really
Mam . PalmBeach is right behind Mam.

THE COURT: Judge Farina is, it |looks |ike,
taking the | ead, although it |ooks -- And | want
to tal k about this as we nove through and see if
it nakes sense to everyone here. It certainly

does to ne. It seens |like Judge Farina is

Debra Duran & Associates
561-313-8000
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adopti ng nany of the things that are bei ng done
in the MDL. And | think for consistency's sake
t hat makes a | ot of sense.

MR. BACKMAN: That is correct. A lot of the
prelimnary orders that were entered in ML,
confidentiality, privilege, things |like that.

THE COURT: And Judge Farina has been good
enough to send ne e-mail copies of all that so
have it.

MR. BACKMAN:  Sure.

THE COURT: So that's really the update on
the MDL and other state courts; is that right.

MR. BACKMAN: Yes. Yes, Judge.

THE COURT: GCkay. Anything anyone wants to
add to that?

Ckay. MDL om ni bus conplaint filings.

MR. BACKMAN: Judge, this kind of goes in
line wwth what's going on in the MDL. Wat's
happened is with all the cases being
consolidated up there in New Ol eans, the
Plaintiff Steering Conmttee has decided to file
what they're calling omibus conplaints. And
what they are, the first one that was fil ed
related solely to hones or supposed to relate

solely to homes contai ni ng Knauf Pl asterboard

Debra Duran & Associates
561-313-8000
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Tianjin drywall. They naned about 600
def endants, and there were approximtely 2,100
nanmed plaintiffs and cl ass representati ves.

There was anot her ommi bus conpl ai nt t hat
they filed against what they title i ndeterm nate
def endants, neani ng homes where there's such a
m xture of drywall that they don't know who the
manuf acturer is. Perhaps there's no markings on
t he board, what have you. That nanmes anot her
100 or so defendants, including all of those in
the room W're all parties to those omi bus
conplaints as well as individual class action
conplaints that were filed and are now part of
t he MDL.

And the reason why | bring that up, and that
goes hand in hand with nunber four on the |ist,
because many of those plaintiffs that are now a
party to these omi bus conplaints -- and what's
i nteresting and what you should know is wth
respect to the Knauf ommi bus conpl aint, that was
filed primarily because Knauf agreed to accept
service on one day only in the MDL. And so the
plaintiffs went out, they gathered up as many
homeowners as they could find, and they took

advant age of that one-tine acceptance of

Debra Duran & Associates
561-313-8000
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Hearing Before Judge Kelley - February 12, 2010

service. And as well as nam ng Knauf, they
nanmed all the other defendants in the stream of
commerce. As | said, there were about 600

def endants in that.

Those sane plaintiffs, many of those sane
plaintiffs have pendi ng individual state court
cases before Your Honor as well as other state
courts throughout Florida. And so one of the
i ssues that we wanted to di scuss and figure out
how to bring it best to your attention, whether
it's through notion practice or just a
di scussion here, is what to do with those
duplicative cases.

I know t hat Banner Supply of the 80 or so
cases up here, about 27 of them are dupli cates.
| believe between Northstar and Centerline
there's about 50 or 60 that are duplicates.
And, you know, the defense has a big problem
wth that. W're litigating the identical case
in two separate foruns. So that's one of the
bi g i ssues that the defense would like to bring
to Your Honor's attention.

THE COURT: Al right.

MR. DURKEE: Your Honor, David Durkee on

behal f of various plaintiffs and within this

Debra Duran & Associates
561-313-8000
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county on that issue. As far as | know, to date
Judge Farina has not ordered any of the state
cases as of today to be stayed because of these
duplicative actions. Those have been heard on
oral argunment on notion to stay for that issue.

THE COURT: So does Judge Farina have that
I ssue under advi senent ?

MR. DURKEE: He does have the issue under
advi senent currently, Your Honor.

Second of all, there is another issue that
wi |l be brought up during those hearings, which
I think will be best done by notion practice.
And that is, several of the plaintiffs -- | know
our office specifically told the Plaintiff
Steering Committee in the federal court that
they were authorized to bring the action because
we were taking part in the nulti-district
litigation to bring an action on behalf of our
plaintiffs against Knauf. And our cover letter
and everything else specifically said we're
t aki ng advantage of this one-tinme service rule,
and we want to avail ourselves of that on behalf
of our clients against the defendant, Knauf,
because of all the pay convention formalities

anounts and everything of serving that

Debra Duran & Associates
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def endant .

But we specifically said we did not
authorize themto bring the action for any other
defendant. Now | do believe that the style of
the conplaint may bring in those issues. But |
think there are going to be other issues as to
whet her our plaintiffs certainly have been
properly brought agai nst any ot her defendant
ot her than Knauf. So, again, just bringing
things that may eventually bring to your
attention --

THE COURT: Well, howis that issue being
teed up in the MOL if at all?

MR DURKEE: Well, | don't think it has been
teed up at this point. | don't think it's been
teed up in the state court. And as far as |
know, the argunents that have been made in the
state court in Dade County were really only
timng, whether the federal court case was fil ed
first or the state court case was filed first
and whether it should be stayed based on that
grounds. But the issue of whether the MDL
Plaintiff Steering Conmttee had authorization
to bring actions agai nst any def endant ot her

than Knauf | don't think has been addressed in

Debra Duran & Associates
561-313-8000
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either the MDL or in state court yet.
THE COURT: Al right. But it just seens
to -- | nmean, would you agree that at sone point

it makes sense that you're only litigating or

t he defendants are only required to litigate in

one forumthe sane clains? | nean, it seens at

sone point a decision has to be nmade, either

it's properly -- the defendants are properly

joined within the MDL, and they're going to

def end thensel ves there, or they're going to

def end thensel ves here. |t seens fundanentally

that at sone point that decision has to be nade.
MR. DURKEE: | conpletely agree, Your Honor.

| do believe it's going to be based on notion

practice and the case | aw surroundi ng. You

know, there are before Chinese drywall other

cl ass actions where they have filed an action in

state court and an action in federal court.

They were duplicative. One had to be stayed.

And those -- there is a body of case | aw t hat

addresses that. And we are going to address

t hose issues. W are not going to nake the

def endant defend, | don't believe, in two

different courts. | don't think the court would

allow that, and | don't think that that's

Debra Duran & Associates
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pr oper .

But | do believe the issue as to whether a
particul ar action can be maintai ned agai nst a
particul ar defendant in state court will be
addr essed t hrough notion practice and will be
teed up before Your Honor in the near future on
t hose i ssues.

THE COURT: Well, | think, | nean, in answer
to one question, | think it is going to have to
be done by notion practice. 1t's obviously not
sonmething that | can resolve today. But | am
concerned that the defendants will be required
to defend in two different foruns, and | think
everyone can see why ultinmately that can't
happen because we have to deci de where these
cases are going to be prosecut ed.

MR. DURKEE: Absolutely, Your Honor.

THE COURT: Ckay. Well, I'msure
Judge Farina will let ne know if he nakes a
rul i ng because he's been good about e-nmailing ne
copi es of his orders.

MR. DURKEE: Ckay.

THE COURT: Ckay. Wiat's the next on the
agenda, then?

MR. DURKEE: WMaster Conpl aint.

Debra Duran & Associates
561-313-8000
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THE COURT: WMaster Conpl aint?

MR. GELFAND: Yeah. Your Honor, we're close
to being ready to file a Master Conpl aint on
behal f of all the plaintiffs, which is the
procedure that's been adopted, as | understand
it, inthe MDL. 1It's been adopted in Dade
County, and it's already sonething that's been
contenpl ated in the Novenber order

And, frankly, we've essentially lost three
nmont hs since Novenber. That's due in part to
the fact that we had the holidays, due in part
to the fact there was a bit of the changing in
the guard in |liaison counsel, also due in part
to sone scheduling conflicts.

So our goal here is to -- And that starts
the ball rolling with everything. Scott Celfand
on behalf of plaintiffs by the way. That starts
the ball rolling in terns of filing the Master
Conplaint. Then if you | ook at the schedul e
t hat we proposed, we proposed a foll ow ng
schedul e fromthat point forward where there can
be responses to the Master Conpl aint both on an
omi bus and i ndivi dual basis. W can start the
di scovery process. And we've tried to be

sensitive to doing everything on as nuch of a

Debra Duran & Associates
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gl obal basis as possible to mnimze party
resources where we can

But it's obviously the plaintiffs' burden to
follow the Master Conplaint. W're about ready
to do that, and we really want to get the ball
rolling given that we're a little bit behind
now. We're several nonths behind Dade County.
They' ve already had the notion to dism ss heard
on the Econom c Loss Rule. That was denied in
Dade County. It was denied in the MODL. To the
extent the defendants want to reserve the right
to bring that in here | guess we can't stop them
fromdoing that. But there has being a | ot of
| egwor k that has been done in these other foruns
that we'd |i ke to get caught up on.

THE COURT: Al right. Let ne ask you a
question wth respect to the Master Conpl aint.
And this harks back to a di scussion that we had,
I think, at the Novenber status conference.
There was sone di scussi on about creating a
master file here in Pal mBeach County. And |
guess at the tine, as | recall, | expressed sone
reservati on because of sonme bad experiences we
had in this circuit with that. |Is that still

the request of the parties? Do we -- is it

Debra Duran & Associates
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still the position -- I"'mnot sure if it was the
position then. Let ne find out what the
position of the parties is. Does it make sense
to have a master file opened with the clerk here
in Pal m Beach County? Right now the Bennett
case is acting as the | ead case.

MR GELFAND: R ght.

THE COURT: You can see that the orders that
|'ve entered are all in that case --

MR GELFAND: Ri ght.

THE COURT: -- although I've added, for
exanple, to the electronic service order that
this order applies to any cases, which cones
wthin the purview of the adm nistrative order
assigning all drywall cases to ne. But let ne
just broach that subject again.

MR. GELFAND: Yeah, | think it nmakes sense,
and | think the defendants would agree a case
caption sonething in the nature of in re: Palm
Beach County Chi nese drywall cases which
essentially addresses all of these cases, not to
speak for you, Jeff, but --

MR. BACKMAN:. No. And it depends on how you
set it up, Judge, because we have one down in

Mam. But with respect to the Master Conpl ai nt

Debra Duran & Associates
561-313-8000




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Hearing Before Judge Kelley - February 12, 2010

21

that the plaintiffs prepared, it didn't becone
the Master Conplaint for all the litigation.
The 60 cases that were pending are still pending
separately.

THE COURT: Right.

MR. BACKMAN: So the nmaster file doesn't

really help because | still have to -- the
defense still has to file separate notions in
every case. |If we're going to set this up with

a Master Complaint that then the defense files
sone sort of nmster response that could be
adopt ed by ot her defendants as they cone in and
we really have one file going forward, then it
woul d seemto nake nore sense that way. But to
open a master file, if there's |ogistical issues
or other reasons why the court doesn't want to,
if we're still going to have 80 separate cases
pendi ng - -

THE COURT: Then it doesn't nake sense.

MR. BACKMAN. -- then it doesn't nmke any
sense.

THE COURT: Al right. Wwell, we'll -- 1"]I
have to give that a little thought. In any
event, the Master Conplaint, you believe, wll

be ready to be filed by when, February 17th?
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MR. GELFAND: Yes, Your Honor.

THE COURT: Ckay. Well, | guess that's
brings us to the master response.

MR. BACKMAN:. And it really conmes down to
what the plaintiffs are intending by the Master
Conpl aint. Because, as | said, in Mam, they
did it nore formover substance, if you wll,
and it took place going forward where they had
this short form conplaint that coul d be adopted
and filed by new parties comng in and filing
new conpl ai nts agai nst defendants. But as it
relates to any conplaints that were on file at
the tine, the plaintiffs did not want the naster
Conpl aint to conprise those cases. And so
really in terns of a naster response it really
depends on how the plaintiffs intend to go
f orwar d.

THE COURT: Yeah. How are we going to
respond? | nean, let's talk a little bit about
|l ogistically the issue of do we have -- Iif we've
got a Master Conplaint, although there's
i ndependent conpl aints pending in each of these
actions that have be to responded to, can you
really have a master response? O how -- Just

wal k ne through this procedurally. How does it

Debra Duran & Associates
561-313-8000




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Hearing Before Judge Kelley - February 12, 2010

23

wor k?

MR. GELFAND: W intend to do it a little
differently. W intend to be a |lot nore
t horough and not do essentially notice
duplicative. Wat we intend to do is we've got
an entire delineation of facts that are very
t horough that we think apply in all these
various cases, and we're going to try to |lay out
all the possible causes of action on a matter
basis and essentially giving the universe of all
possi ble facts and clainms wthin one overall
Conplaint. | think that's different fromhow it
was done in Mam Dade.

MR. JACKMAN.  Slightly, but it's still a
procedural issue. And there's another issue,
which nmy friend here is going to bring up as it
relates to the builder clains, |'msure.

MS. HUNNEFELD: And, Your Honor,

Angel i ca Hunnefeld on behalf of GL. It seens

t hat when you have a hone buil der who has a
handf ul of cases pending against it and
different defenses and different issues
vis-a-vis the plaintiffs and vis-a-vis potenti al
other third parties or co-defendants, it can

becone a little unnanageable if you try to have
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a single formthat covers everything. And
you're ultimately going to be bound by the
specific facts in each case, the allegations in
each case, each honeowner, each plaintiff, each
hone and the circunstances in each case. So |
just wanted to submt that for the court's
consi derati on.

THE COURT: No, | know. It's a |logistical
problem N ghtmare m ght be a better
descri ption.

MR. GELFAND: Yeah. | think there are
portions that you can segregate, at |east our
per spective suggests that, that clearly apply in
every case. C(Cearly, it's the sane tine of
drywall. Cearly, it's installed in the sane
fashion. Cdearly, the consequences of the
drywall are the sanme in ternms of the off-gassing
and the effect that it's having on coll ateral
property within the house. Those types of
things, | think, are universal.

Cbvi ously there are going to be individual
i ssues, different devel opnents. There m ght be
subi ssues within those devel opnents. W
understand that. But | think we can all agree

to the extent we can cone up with a way to
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centralize it as nuch as possible, | think
that's in everybody's best interest.
THE COURT: But isn't there still -- 1 mean,
based on what |I'mhearing it seens |like there's

still going to have to be individual responses
in each of the cases to the individual issues
that are raised with respect to particul ar
defendants. So that really a naster response is
alittle bit of a msnoner in the sense that
there's going to have to be a response to the,
quot e unquote, Master Conplaint, but there still
has to be a response to the individua

Conplaints that are in all of these actions.

MR GELFAND: Ri ght.

THE COURT: In fact, | don't even know how
many are pending now in ny division or have been
assigned, At the last count was in the fifties.

I don't know whether it's higher than that now.
It seens like you're still going to have to have
sone sort of response filed as to each of the

i ndi vi dual issues raised in those cases.

MR. DURKEE: Your Honor, David Durkee on
behal f --

MR. MONTOYA: Judge, this is Patrick Montoya

on behal f of several plaintiffs. | drafted the
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Master Conplaint out of Mam. And | think that
Your Honor will find over time, and if you

di scuss with Judge Farina as well, that it's
nore of a procedural mechanismto help you, you
know, help the court get a grip on all the
notions that are out there. | ndividual
conplaints are correct. | think those wll
eventually need to be heard individually, but
really what you'll find is a commonality of
claims across all of them And | think what
we're finding in Mam /Dade County is that
several notions to dism ss have been heard. The
sane argunents are raised. And |I'mnot going to
the nmerits, but whether they're -- you know, how
t he court rul es have been universal across the
board. And | understand there nay be sone

i ndi vi dual issues. But potentially you will see
the sane argunents are raised tine and agai n.

So it sounds unwi elding to begin wth, but I
think over tinme it snooths out. And at | east
with the Master Conplaint, and we filed at | east
a dozen of them and you can rule on a dozen at
atine. You' re hearing the sane argunents that
are going to be raised in the individual cases.

So it's going to be the sane thing, at |east
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what we found in Dade, over and over again.

THE COURT: Let ne just ask fromthe
def endant's perspective, preserving your right
to file individual responses in the individual
cases, is there any reason not to have a Master
Conpl aint and then just individual responses?

MR. BACKMAN: It's --

THE COURT: -- as needed?

VMR. BACKNAN: It's a tool that, in ny
personal opinion, helps the plaintiffs, not the
def ense, because we still have to file responses
in every single case. So now you're adding a
Master Conpl aint, which just creates a new
Conplaint that the plaintiffs wll adopt in a
short form and we'll respond to it
appropriately. But there's no help in terns of
the logistical nightmare for the defense.

What we'd love is a way -- for instance, all
the cases are consolidated in the MDL. There's
a naster MDL case nunber. W file one notion up
there and we deal with our issues.

THE COURT: Right.

MR. BACKMAN: But because of the 50, 60,

70, 80 sone odd individual cases, which, quite

frankly, the way that they're alleged right now
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the majority of themare identical type
allegations. It seens silly that the defendant
has to respond 80 times in the sane fashion.
But unfortunately that's the way that they've
set it upright nowwith the nultiplicity of
suits, which brings nme back to the stay issue.
THE COURT: Well, the only thing | can say
is we don't have an MDL, obviously. That is
Dade, although I think they've handled it a
little differently. They actually have what
they call a division that's handling -- | nean,
we had them assigned to ne for pretrial purposes
to preserve the right to send themout to
I ndi vi dual judges for trial if necessary. So we

don't really have a MDL, so how el se can we do

it really?

MR. BACKMAN: | don't know that there is a
way, Judge.

THE COURT: Well, it seens |ike what we're

going to end up doing is filing the Master

Conpl aint. You're going to have the individua
right to respond to each of those, you know,
Conpl aints in the individual cases that raise
the individual or unique issues wth respect to

each of those, and we're just going to have to
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deal with it, | guess.

MR. GELFAND: And | think to follow up on
what Patrick is saying is | think you'll find
t hat we've seen the notions to dism ss and the
response to the Conplaints are essentially the
sane. And | think in that context it hel ps
centralize the opportunity to hear the notion to
di sm ss once as opposed to 70 different times or
50 different tinmes.

THE COURT: Well, | realize the issues --
there's going to be a lot of repetitive issues,
and, you know, so, | nean, | can see sone
benefit to ne. But, you know, still we're going
to have to preserve each defendant’'s right in
the individual cases to raise unique facts to
each defendant. | nean, obviously the cases,
al t hough there are a | ot of commpn issues, there
are still sone individual i1ssues that we have to
deal wth.

MR. DURKEE: And, Your Honor, on that point
I think that's exactly how the Master Conpl aint
and the response by the defendant to the Master
Conmplaint is -- makes the court efficient.
Because then there is a briefing schedul e on

the -- first of all, the Master Conplaint tees
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up all of the big issues for the defense to
respond to that Master Conplaint. The defense
then files a master response to that with the
bi g i ssues, the Econom c Loss Rule, et cetera,
the big issues that you're going to hear in

al nost every one of these cases. And then
everybody w |l know how this court is going to
rule on the Econom c Loss Rule and the other big
i ssues that are going to be duplicated

t hroughout all the notions to di sm ss.

Then once the individual notion to dismss
is filed in an individual Plaintiff's case, the
efficiency becones at that notion hearing. The
court can then deal wth that notion to dism ss
on an individual case very efficiently. Count
one -- or argunent one is the Econom c Loss
Rule. I've ruled on that. You've preserved
your right in this individual case. You know
how | 've ruled. |'madopting that ruling in
this particular case. There' s nothing different
about this particular conplaint than the Master
Conpl aint. And so we know the big issues wll
be preserved in the individual cases, but
t hey' ve already been teed up before Your Honor

on a general sense in the Master Conplaint, and
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t hey' ve al ready been rul ed upon by the

def endant's response. Therefore, it does becone
much nore efficient in the notions to dism ss
that are filed in the individual cases when they
are heard | ater down the |ine.

THE COURT: Al right. Wll, |I think we're
going to just go ahead and proceed with the
Mast er Conpl aint and, again, preserving the
rights to the individual defendants to raise
uni que i ssues. Perhaps as we get into this |'l]
figure out a way to tweak it, but at this point
| don't see, you know, really any reason to go
differently than, for exanple, Judge Farina's
pr oceedi ngs.

MS. HUNNEFELD: And, Your Honor, just for
clarification, we're not tal king about a Master
Conpl aint that's going to be attaching every
si ngl e honeowner contract because, as you can
imagine, they will be different. They wll have
vari ances.

THE COURT: No, | understand.

MS. HUNNEFELD: They will have different
provi sions, and you will still have to | ook at
each i ndividual claimindividually.

THE COURT: | under st and.
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But in terms of filing it February 17th is
the date, the response date.

MR. BACKMAN:. There won't be any. The way
that they want to do it is they just want to
fileit. And then what they' |l do when they get
a new honeowner is they have a short formthat
they'I'l fill --

THE COURT: And notions --

MR. BACKMAN: -- out and file with the
clerk, and they have to serve it on us. So
there's nothing to attack in terns of a Master
Conplaint at this point. |It's just a procedural
tool for the plaintiffs is really all it is.

THE COURT: Ckay. Al right.

MR. DURKEE: But, Your Honor, that's how it
was focused in Dade County. The big issues,

li ke the Econom c Loss Rule, were teed up before
the court in Dade County. And, therefore, al

t he defendants had an opportunity to be heard on
those big issues, and the court ruled on those
bi g i ssues.

Now we can either as a Plaintiff Steering
Comm ttee adopt one Conplaint that's al ready
been filed and have all the defendants hear the

big i ssues on that Conplaint. But, see, that's
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where we get into the efficiency, and that's how
it becane very efficient in Dade County. The
court ruled either in one of the cases or in
response to the Master Conplaint on the big
i ssues. That way subsequent hearings on
i ndi vi dual cases are going to be efficient. And
t hey' ve been efficient, because nost of them
actually have started to get off the cal endar
because everyone knows the rulings that are
goi ng to be nade.

So | think the efficiency for this court is
to get sone sort of procedural way to get al
the defendants to be heard on the | arge
substantive issues. Therefore, in the
i ndi vi dual cases |l ater on down the |line they can
be addressed efficiently. The individual issues
on each individual conplaint will necessarily
not be argued, but the big issues |like the
Econom c Loss Rule, et cetera, will pretty nuch
al ready be ruled on, and, therefore, you don't
have to necessarily hear argument on every
i ndi vi dual case.

MR, CGELFAND: What we envision, Judge, is
this: This Master Conplaint wll be a tenpl ate,

and it wll have all of the causes of acti on.
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And we have down here on our agenda by
March 5th, 2010 all global notions to dism ss as
to the causes of action.

For instance, one cause of action may be a
strict liability cause. W' ve seen individual
notions to dism ss where the defendants have
taken issue with the strict liability claim
That could be heard globally on what we've
call ed here a global notion to dism ss Master
Conpl aint period of tinme at the next hearing.

There have been the Econonmic Loss Rul e
claims. There have been clains as to certain
ot her causes of action. Those the plaintiffs
woul d adopt on a global basis. And it's only
mnisterial after that. On the individual basis
the various conplaints -- plaintiffs just sinply
filed a docunent sayi ng we adopt this cause of
action, this cause of action, this cause of
action for our case, and if there are any
additional clains, they would add those as wel |.

W m ght even have a general breach of
contract claimas | envision it. CObviously
there will be different issues with respect to
different contracts wth different buil ders.

But on the whole there are things that we can do
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that can be done. This is exactly what David is
tal ki ng about that was done in Mam on a gl obal
basis to preserve judicial econony, nove these
cases al ong.

W don't viewit as mnisterial at all. W
view it as starting the clock so that we get
t hese gl obal notions to dism ss heard and
addressed. And, as David says, to the extent
there are individual ones those duplicative
issues will have already been dealt with. And
it streamines anything individually going
forward.

THE COURT: That seens to nmake sense to ne.
| nmean --

MR. BACKMAN: Yeah, but | think we're
tal ki ng about two separate things, and | don't
mean to stay on this Master Conplaint issue, but
if they're going to file a Master Conplaint, as
they're describing it, where they want to
sonehow enconpass all the defendants and all the
clains, then they need to prepare that with
their respective plaintiffs and they need to
serve it on the defendants, and we'll all
respond accordi ngly.

But if they're trying to use it as a
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procedural tool, what they're tal king about is
general notion practice, which is a little bit
down t he agenda. There are pending notions in
all these case.

So what we did in Mam, we didn't do it on
the Master Conplaint that they filed for their
own procedural benefit. Wat we didis we took
the notions and we took the issues, and really
we had one argunent on the Econom c Loss Rul e
one day where with enough notice everybody
wanted to put a brief on, could put a brief on.
Anybody who wanted to argue the tine was divvied
up appropriately, and we argued it.

THE COURT: You just divided issues.

MR. BACKMAN: And at the hearing --

MR. GELFAND: We're saying the sanme thing.
But, Jeff, we're saying the sane thing.

MR. BACKMAN. R ght, but there's two
different procedures as to how to go about it.
We could deal wth pending notions, and they can
deal with the Master Conplaint in the short form

that they want to adopt, which when they get a

new homeowner, they'll adopt the short form
They' Il serve it on the defendants, and we'l|
respond.
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MS. HUNNEFELD: And, Your Honor, if | may,
one of the problens is if you have a series of
cases where you have notions to stay pending for
vari ous reasons, especially for hone buil ders
who are repairing homes, you don't want to
subsunme themin this whole notion practice
pretrial discovery when you could potentially be
di sposing of that case in a totally different
way .

And ny under st andi ng of what happened in
Dade County was, as Jeff said, you had the
pendi ng notions, and to facilitate the hearing
of the argunent, you sort of heard one gl obal
argunent and what was already there as opposed
to preenpting it before you get to that point in
t he i ndi vidual cases, which doesn't seemto neke
much sense.

MR. GELFAND: It seens to ne if you have a
separate issue for hone builders, for instance,
a 558, a statutory 558 issue, that's another
separate issue that would get addressed at a
certain tinme on a gl obal basis.

THE COURT: You know, | want to see this
Master Conplaint to figure out exactly how to

proceed with this. So let's get the Master
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Conplaint filed. [I'lIl take a |look at the
procedure that Judge Farina did. |If you guys
want to submt conpeting orders on how you t hink
that ought to work out, that's fine. But |I'm
going to take a | ook at the Master Conpl aint.
Get it filed by February 17th. Send ne a
courtesy copy, if you would. And we'll figure
out how to proceed on that. | don't know
whet her | can do anything different than what
Judge Farina did to nake it any cl eaner or not
or whether we're just going to have to foll ow
the sane procedure that was done in Dade.

MR. BACKMAN: Where should they file that?

THE COURT: The Master Conmplaint? It needs
to be filed in the Bennett case at this point
because we really don't have a master file set
up. So just go ahead and get it filed in this
case. Like | said, it's the lead case at this
point, and we'll figure out where to go from
t here.

What about pendi ng notions?

MR. BACKMAN: There's -- As far as | know,
I could speak on behalf of nost of the
defendants in the room There's a pending

notion attacking, | think, every conpl ai nt
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that's on file, whether it be a stay issue, a
558, abatenent issue or a dismssal for failure
to state a cause of action.

THE COURT: So all of those need to get set
for hearing or heard. | think it's going to be
alittle problematic to do that at these status
conferences. W are reserving tine -- | realize
the order reserved tine for notions at status
conference. Once we get rolling we can probably
do that. But | think what 1'mgoing to have to
set aside sone additional tinme to hear those
notions to dismss after the Master Conplaint is
filed. But | do need to deal with sone of the
sane maj or issues that have been rai sed,
obvi ously, in the MDL and in Dade.

MR. BACKMAN: And just so you know, Your
Honor, over in Lee County Judge McHugh actually
granted the notion to dism ss on the economc
Loss Rule, so it's not all the judges in all the
courtroons are doing the sane thing.

THE COURT: We're all independent
constitutional officers --

MR. BACKMAN: That's right.

THE COURT: -- required to |ook at the

matter for ourself. So I'll do that.
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MR. BACKMAN: If | could suggest, | would
t hi nk, and maybe the builders would junp in
because they have a big interest here, but I
woul d think we would want to do the stay issue
first, then the abatenment for the builders and
those distributors who didn't get any notice
under 558 and then the dism ssals, because if,
obviously, it's stayed, there's no reason to do
anything else. And sane thing with the
abat enent .

THE COURT: Well, let me hear fromthe
plaintiffs on that.

MR. DURKEE: Your Honor, the nmain issue that
Is going to be addressed in every Plaintiff's
Conpl aint is going to be the Econom c Loss Rul e.
We know that. W know that comng in to today.
It's already been briefed and rebriefed and
argued. | think if we acconplish anything
t oday, we shoul d sonehow put a procedure in that
we can have the Econom c Loss Rul e heard,
bri efed and heard a nonth fromnow in our March
hearing. W know it's going to cone up.
Everyone has been addressing it for six nonths
now. W mght as well put sonme sort of

procedural way to get there by March. That way
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the first big hurdle this court has addressed
and has gotten over.

Now as far as notions to stay, notions to
abate for 558 notices, those thing becone very
very individualized. And as your court has
started to |l ead into, we can probably address
t hose on individual cases because those are the
case specific type of issues that the court is
going to need to be addressed. Has there been a
558 notice sent? Has the 558 provisions been
conplied with? That's going to be case
specific. But sonething as general as the
Econom c Loss Rule that in every one of the
Conpl aints that we have filed and every one of
the ones that M. Celfand has filed and everyone
that | have talked to, every single notion to
dismss is really fundanentally based on the
Econom c Loss Rul e.

We have a nonth from now where we know
there's gonna be an hour of this court's tine.
We know that these things can be briefed before
that tinme. The only thing we need is a
procedural outline so that we can get there by
March. And that's going to be the very biggest

hurdle for the plaintiffs to overcone. And once
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it's addressed, it's going to streanmine all
t hese i ndividual notions.

THE COURT: Well, let me ask this. | nean,
whet her it's stay, abatenent, 558, Econom c Loss
Rul e, you all have briefed all these issues
bef ore, have you not?

MR. DURKEE: Exactly, Your Honor.

THE COURT: No? You're shaking your head
no.

MS. KEI TH  Your Honor, if I may, with all
due respect, |I'm Heather Keith. [|'mthe

i n- house counsel for G L. Hones. So unl i ke nost

of the people in the roomhere, |I'mactually
in-house. |I'mthe client. | only have ei ght
houses -- eight houses that are in litigation in
this court. | just got served in the ML,
haven't been in the MOL at all. W haven't done

anything in the MDL. And we're one of the
bui l ders out there trying to fix houses.

| have a limted anount of nobney. | have
cases pending in this court that are now pending
in the MDL. And now we're hiring attorneys that
we have to pay to be litigating in two courts
wth alimted pot of noney that I'"'mtrying to

fix houses with for honeowners that aren't suing
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me. Wien | have to start now paying law firns
to brief the Econom c Loss Rule before this
court and now ask for rehearings in courts
before Mam and in New Ol eans, which I haven't
even been in yet, |'m spendi ng noney when | need
a decision first as to where am | going to be.

I shouldn't have to be spendi ng duplicative
noney. And | should be able to use the noney to
fix houses that | want to fix.

So sorry for the frustration, but I'm
spending a | ot of nbney on | awers where | woul d
really |like to have stays heard first so that
there's noney left to fix houses.

MS. HUNNEFELD: And al so the issues of
duplicative | osses, Your Honor, we believe that
it is critical that at some point they nake a
decision or there is a ruling because you have
all these different clains by the sane
plaintiffs. Before Your Honor you have five
I ndi vi dual cl ainms, clainms by individual
plaintiffs and then a purported class action by
the very sane plaintiffs in the individual
acti ons.

And so all of these nultiple forums where

the plaintiffs are trying to be at the sane tine
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is only wasting judicial resources. And we
think there should be a first attenmpt to
streanm i ne that before we do anythi ng el se.

THE COURT: Al right. Here's what | think
we're going to do. W're going to do it in
qui ck order, though. W're going to do stay and
abat enent and then substantive. And that's the
way we're going to proceed. | think there are
legitimte argunents to be nmade that -- you
know, particularly with respect to duplicative
clainms. Now I don't know how quick that's going
to work itself out in the MDL. But it just
seens to ne that we need to decide stay and
abat enent i ssues quickly, and we need to deci de
sonme of the maj or substantive issues quickly,
i ncl udi ng Econom ¢ Loss and 558.

| agree those are the major, you know,
substantive issues that really have to be rul ed
on. But |I don't think -- frankly, | don't think
they're big nysteries. | think they have been
briefed to death in the MDL and briefed in front
of Judge Farina. And | deal with Econom c Loss
Rul e every day. So, | nean, it's not -- | don't
think it's going to take that nmuch to get that

I ssue, you know, properly briefed, heard and
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before ne. And | think |I've got a franmework for
t hat .

But I do want to hear these stay and
abatenents quickly, frankly. And | think hasn't
Fari na al ready, Judge Farina already heard a few
of these?

MR. BACKMAN: Yes. Judge, last Friday ny
client, we filed a couple specific as to three
trial selections that the plaintiffs made, and
t hen we have a coupl e nore pendi ng agai nst
M. Durkee. But that issue was nore of tim ng.
There's nany aspects of this stay issue, in Palm
Beach particularly. The majority of the hones
are in Centerline community and in Northstar
community i n Cobbl estone Creek.

There's pending -- there's two i ssues. One,
there's pending class actions for those
communi ties and those buil ders and those
distributors in the MDL. And that's one aspect
of it. So all those individuals are part of
that class until they opt out, | guess.

And then the second issue is these identical
dupl i cate cases where these sane individuals
nanmed in the lawsuits here in Pal m Beach are now

specific naned plaintiffs and cl ass
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representatives in these omi bus conpl ai nts that
' ve descri bed.

THE COURT: Well, let ne ask you this. Can
we hear stay and abatenent at the sane tine, or
are they going to require separate hearings?

MR. BACKMAN: | can argue whenever Your
Honor i s ready.

MR. GELFAND: It may require separate
hearings. And | have a concern, Your Honor,
that if | can raise to the court and to other
counsel who are nore famliar with the MDL than
I am |'mwondering aloud are there going to be
stay notions made in the MDL? And is there
going to be any respecting of any notion on a
stay that Judge Fall on decides that nay bind
this court?

In other words, are they going to address
the issue? Qbviously the plaintiffs can't sue
in both foruns. They're going to have to el ect
their forum But the question remains is that
sonet hing that Judge Fallon will have to decide
as to whether he sends the plaintiffs back to
the state courts. O if we're deciding it
separately here, is there any conflict?

THE COURT: Well, keep in mnd a stay or an
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abatenent is not a dismssal. | nean, if
sonething -- if | decide to stay or abate an
action and for sonme reason sonething occurs in
t he MDL which woul d change that, the rationale
for that result, | sinply lift the stay.

So | think there's a legitimte concern
rai sed by the defense that we really do need to
figure out where they're going to be spending
their resources and their noney. | have no
pr obl em novi ng forward quickly with the
subst anti ve i ssues. I, frankly, think -- you
know, | respect the fact that, you know, sone
def endants are just getting into the case, and
they're going to have to, you know, gear up to
brief this. But ny experience is nost folks
ki nd of piggyback what sonme of the other
def endant s have al ready done, and they're just
going to adopt argunents that are nmade. There's
only so nmuch you can say about the Econom c Loss
Rule. GOkay. It either applies or it doesn't
apply. You know, the case -- there's a finite
nunber of cases out there. And so, you know 50
i ndi vi dual briefs on Econom c Loss Rule, you
know, aren't going to say nuch different, you

know.
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So | think we can nove forward quickly with
t hose substantive issues. But | think there is
a good faith basis to hear these stay and
abat ement notions quickly. So |I think we need
to set up a schedule for that and get it done
and al so get the substantive notions done. But
it nmay not be on your tine franme of 30 days. |
think the 30 days is probably the stay and
abatenent, and within 60 |'ll hear the others --

MR. GELFAND: Fair enough.

THE COURT: -- | think is the way we're
going to do it.

MR. DURKEE: Your Honor, the only concern I
have is we have an hour in March. And nost of
these notions that are going to be filed, stay
and abate notions, are going to be case
specific. As a result, you know, we're going to
have to have oral argunent and brief on every
notion to stay and every notion to abate. And,
therefore, you know, | believe, nunber one, |'m
positive that an hour next nonth there's no way
this court can hear that extensive types of
notions in an hour.

So, you know, | don't know whet her we shoul d

start putting these on notion cal endar so that
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these individual -- and we will only address
notions to stay and abate, but if it's possible,
we m ght be able to have sone sort of scheduling
and notion cal endar or every week to start
knocki ng out these individual notions to stay
and abat e because there's no way on these

i ndi vi dual cases we're going to have them al
heard in March.

THE COURT: Al right. Let ne ask this.
How many di fferent separate -- and you don't
need to give nme a precise answer. How nany
separate and distinct notions to stay and/or
abatenent are we tal king about ?

MR. BACKMAN: Judge, | have 26 separate stay
i ssues. Actually, you know what, Judge? In
every case it's a stay issue.

MR. GELFAND: But isn't it the sane
under | yi ng basi s?

MR. BACKMAN: It is for the nost part.
There's two conponents as | descri bed before.
But, Judge, | disagree with M. Durkee. This
could be resolved, | truly believe, in one hour
on a global basis. There's two fundanental
bases to the stay, in ny opinion, and there is

one issue wth respect to the interpretati on of
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Chapter 558. You nmade your ruling as to whether
it applies.

THE COURT: Right.

MR. BACKMAN: And we go through and we'l|l
get notice --

THE COURT: |'m cogni zant of the issue
you've raised. |If there's a problem | wll try
to figure out in a very tinely fashion how to
reserve additional time to give you an
opportunity to argue these individual things.

If you find when these notions are conmng in
that, in fact, there are nore than a coupl e of
gl obal issues, then | wll try to figure out a
way froma tine perspective to acconmpbdate that.

MR. CGELFAND: Yeah. And | think there may
even be a way to globalize even the things that
have i ndi vi dual issues |like the 558 notions.
assune one of the argunents is that no notice at
all was given. So you have a group of cases
where you're in the no notice col umm.

| assune there are other cases where there
wasn't sufficient notice given and that sort of
t hi ng.

THE COURT: What I'msaying is if there are

thi ngs we can consolidate these things, we can
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nove forward.

MR. GELFAND: Yeah, | think that there's a

if we're creative about it, where we can

gl obal i ze al nost everyt hi ng.

THE COURT: Well, get creative.
MR. DURKEE: And, Your Honor, | think what's

going to be required, then, is to have sone sort
of briefing schedul e where the defendants file a

gl obal big broad issue --

MR. GELFAND: Ri ght .
THE COURT: Ri ght .
VMR. DURKEE: -- notion.

THE COURT: Wien can you get these notions

filed?

MR. BACKMAN: Judge, mine are all find.
MS. HUNNEFELD: CQurs are all filed.
MR. CGELFAND: Well, can they be

consol idated? That's what we would |i ke to do.

MR. DURKEE: R ght. And we can do --
MR. GELFAND: W woul d do a consol i dat ed

notion, and we would do a consolidated response.

MR. DURKEE: So on the one hand they're

sayi ng they can be done globally and in broad
brush strokes, and on the other hand, they're

sayi ng we got 60 of them
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THE COURT: Yeah, but the legal ruling I'm
going to nake on whatever one is brought to ne,
if they raise the same issue, is to going to
carry over as to each of the notions, is it not?

MR. DURKEE: | agree, Your Honor. W're
just going to need to know which case are --
where is the tenplate that we are arguing off
of .

MR. GELFAND: Right, because we're only in
couple cases. He's only in a couple cases. |
don't have all of the various notions.

MR. BACKMAN.  The way we did it in Mam 1is
we used one case, and that notion is what set --
or those notions is what set the basis for the
others, and then others could file nenos in
support.

THE COURT: Well, if Bennett's the one who
wants to get the thing --

MR. GELFAND: W can start serving papers.

MR. BACKMAN.  Why don't we -- W can use
Bennett.

MR. DURKEE: So pick one, and | et them know
what it is.

MR. BACKMAN: Bennett is the | ead case.

MR. GELFAND: Wi chever one what he wants,
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just let us know what it is.

MR. BACKMAN:.  All right. W can use the
Bennett as the lead case. It's got several
pendi ng notions by several defendants. |If
there's a unique stay issue that's maybe not
Bennett that's in another case, we'll let them
know.

MS. HUNNEFELD: We'll raise it and advise
t hem accordingly, so they'll have an
opportunity.

THE COURT: Al right. So you'll have a
tenpl ate --

MR. GELFAND: W don't have it. Can you
serve it on us by five days from now?

MR. BACKMAN:  Sure.

MR DURKEE: O just goto --

MR. BACKMAN: It's Andre's case,

SO --

MR. DURKEE: GCkay. W'Il get with Andre
and, |'msure, get a copy.

THE COURT: The Bennett case is the
tenplate. And we'll get that heard at the next
case nanagenent conference.

MR. DURKEE: And, Your Honor, is there any

briefing schedule on that as to when the
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def endant - -

THE COURT: Well, in terns of briefing
schedul e you're tal king about when nmaterials
need to get to me or when you guys want to
exchange t hent

MR. BACKMAN: | think sone defendants who
aren't parties to Bennett may want to | ook at
those briefs and maybe fil e supplenents in
support, whatever their issues nay be. That's
al so an old case so there may be updates that
are necessary. But if we can have -- When are
we | ooking to have this heard?

THE COURT: March 26.

MR. GELFAND: It's March 26.

MR. DURKEE: March 26.

MR, CGELFAND: So how about by 3-5 which is
the date we had it for filing? That gives you
two and a hal f weeks.

THE COURT: 3-5. Is March 5 okay wth
everyone?

MR. CGELFAND: And then we'll get our
responses to Your Honor a week before the
heari ng. That gives us a coupl e weeks.

THE COURT: All right.

MR. DURKEE: Very good, Honor. Thank you.
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THE COURT: All right. D scovery.

MS. HUNNEFELD: Your Honor, respectfully on
behalf of GL. we would submt that it is
premature to be di scussing di scovery when we
don't even know where we're going to be
def endi ng, when we don't even know whi ch cases
are going forward. And you know how t hese
things go. Sonetinmes you go beyond sone
deadl i nes, and then you're in the m ddl e of
di scovery deposi ng peopl e, gathering docunents,
and you don't even know if this is going to be
the case you're going try, if this is going to
be the one where you're going to be trying your
case. So could we just defer this issue until
we reserve the prelimnaries of are we -- do we
have an active case? Do we not have an active
case? Do they have to choose which case they're
going to pursue and which --

THE COURT: \What are the discovery issues
that are pending right at the noment fromthe
plaintiff's perspective?

MR. GELFAND: There really aren't any. But
I have a solution to this issue. |'msensitive
toit. | understand in the unlikely event they

get a stay they don't want to be doing di scovery
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bef orehand. What |'d |i ke to suggest, Your
Honor, is we have on the schedule for us to
serve our master discovery. W'II|l get it out to

themsufficiently in advance, three, maybe four
weeks before the hearing on March 26 so that if
we are going forward, we haven't |ost that

si x-week period, and they can then respond to

the di scovery which we've al ready propounded.

THE COURT: Well, but what you're pro -- let
me ask this. You filing it is fine. That's one
t hi ng.

MR. GELFAND: And serving it, yeah.

THE COURT: And serving it. But are you
suggesting they have to respond to it before
| --

MR. GELFAND: No, |'m suggesting that they
don't have to respond until you' ve heard the
notions for stay. But assum ng the stay notions
are not granted, their response woul d be since
they've already had it for at |east four weeks
before that, their response should cone very
qui ckly, and then we can nove the di scovery
forward, rather than wait until we first even
serve it until after you' ve ruled, and then

we' ve | ost anot her six weeks.
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THE COURT: Here's what |'m going to do.
I'm - -

MS. SERRANO. No. There's no such thing as
respondi ng quickly. | represent Centerline
Homes. We have a ton of hones.

THE COURT: |I'mnot going to set a deadline
at this point.

MS5. SERRANO.  kay.

THE COURT: |If you want to serve the

di scovery, that's fine. Responses are stayed

until I rule on the notions for stay and
abatenent, and then I'Il set a reasonabl e period
of time to respond at that point and I'l| hear

argunent about how long it's going to take. |
don't know what a reasonable period of tine is.

I haven't seen the discovery. They haven't seen
t he di scovery. | don't know how extensive it

Is. There's no reason why you can't serve it.

MR. GELFAND: Right.

THE COURT: But responses are stayed until
further order of the court. And then I'lIl set a
reasonable tine once | see it, once you' ve seen
it. W'IIl decide how long. And you can argue
about what you think is a reasonabl e period of

time, and I'll make a ruling on it if you don't
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agree. But there's no reason why you can't
serve it. You just don't have to respond to it
t oday.

MS. SERRANO. And the issue of duplicate
cases will, again, cone in because we've already
responded to sone discovery in the MDL on sone
of these topics.

THE COURT: Well, you may not have to
respond dependi ng on what | rule on the notions
to stay and abate. But there's no reason why
the plaintiff, you know, needs to hold back in
getting it filed. | think it's probably
productive to get it filed. You'll know what
you're facing. You know, it may even flush out
sone of the issues. So, you know, it will just,
t he response will be stayed until further order
of the court.

And what I'Il try to do is when we get to
the stay and abatenent and | get a ruling on
that, we can start figuring how long it's going
to take to respond to discovery.

MR. GELFAND: | agree. And to the extent
t hey' ve already served responses in the ML,
have no probl em havi ng t hem adopt those

responses and providing themto us.
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THE COURT: W'Ill figure that out when we
get there. |I'mjust saying they're not going to
be required at this point to respond to
di scovery until | make a ruling on the stay and

abatenent. And then we'll figure out whether
it's quick tinme or reasonable tine or sonething
in between. But we'll figure that out when we
get there.

MS5. HUNNEFELD: Your Honor, if | may, on the
i ssue of master discovery, it is very inportant
that they be very specific as to the type of
def endants that they are addressing in the
di scovery, too, because what could end up
happening is you have this master set of
requests that are overly broad, extrenely
general because they're trying to target
everybody down the supply chain. And | would
suggest to the court that it would save a | ot of
tinme, nake it nore efficient when you have to
consi der the substantive issues and potenti al
objections to have it addressed to specific type
of defendants.

MR. GELFAND: W al ready have that. W have
it broken down by defendant.

THE COURT: You know, | haven't seen it yet.
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I don't know what they're going to do. | can't
really --
MS. HUNNEFELD: | just, | get concerned when

| hear "master,"” and | know that it's created

pr obl ens.
THE COURT: Well, | haven't seen any of
these naster pleadings yet. So we'll see what

they look like. And then |I'm sensitive to the
issue you're raising. But until | see what

t hey' ve actually proposed, it's hard to --
basically you' re raising sort of an objection to
a forml haven't even seen. So let's just wait
and see what they conme up with. Al right.

MR. GELFAND: And we have broken it out that
way. We are sensitive that, too, Your Honor.

MR. BACKMAN: And | really -- it was really
put on the agenda, Judge, to discuss not whether
it's going to be served and when it's going to
be responded to, but nore along the |ines of how
we're going to deal wth discovery in these
cases on a global basis so that we're not
responding in 82 cases to the sane sets of
di scovery, things likes that.

THE COURT: GCkay. Well, those things are

going to have to be ironed out. But, | nean, we
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need to keep -- | think the stay and abat enent
really needs to be resolved so that we don't, |
don't keep hearing stay and abatenent at every
one of these case managenent conferences because
that's what |'mgoing to hear. The sane
objections are going to be raised, Judge, why do
we have to respond in two places? M resources
are here. They should be there. So, | nean, |
don't -- even fromthe Plaintiff's perspective |
think we need to get those issues resol ved.

MR. GELFAND: And I just want to clarify
that point. That's what the briefing is for,
only the stay and abatenent at this point.

THE COURT: Stay and abatenent, that's
right. And we'll set up a tine where we can get
t he Economi c Loss Rule heard with respect to if
all of the defendants are still in, they're al
in. |If sonme are not, they won't have to
respond. But | do think stay and abat enent
needs to be heard first.

MR BACKMAN:  Ckay.

THE COURT: Scheduling order. Beyond what
we're doing right now that may be a little bit
prenat ur e.

MR. BACKMAN:. The defense agrees.
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THE COURT: | think | really need to get to
the stay and abatenment and then do a schedul i ng
order. Although, again, | see no reason why the
Mast er Conpl ai nt shouldn't be filed. | see no
reason why you can't get your -- whether you
want to call it master discovery or whatever you
want to call it, get your discovery out, and
then we'll see where we're going. So | think
t he scheduling order we'll hold off.

Lexi sNexis Service, | think you should have
t he order now, so you guys are going to have to
set that up.

MR. BACKMAN: W do. And there's a
representative here who can assist after the
hearing in tal king to anybody about training or
what ever issues nay ari se.

THE COURT: Yeah, | nmay need training. |
don't know.

MR. STAFFORD: W'l take care of that.

THE COURT: |'massumng you're available to
for the court as well as the parties.

MR STAFFORD:. Yes.

MR. BACKMAN: And if everybody could | eave a
card with MlIton or with the court reporter

and/ or both so that we can have all that
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i nformation. ..

MR. STAFFORD: Thank you.

THE COURT: W al so have |iai son counsel.
Wiat do we have goi ng on here?

MR. BACKMAN: Yeah, the only issues, Judge,
the way that it's being handled in other places
is that |iaison counsel pretty nuch sets up
t hese case managenent conferences, takes care of
the court reporter, takes care of the agenda,
gets orders to you, things of that nature. And
in terns of noticing hearings you see there's a
little note there five business days prior.

Real ly what they've been doing is if the hearing
falls on a Friday, the Thursday before everybody
has to have their notions in and their notices
in, and they need to e-mail themto, it would be
M. CGelfand and ny office so that we can prepare
the agenda. |If you m ss the Thursday deadli ne
you're going to have to wait for the next.

THE COURT: Yeah, that sounds like a
reasonabl e poi nt.

In ternms of let's just tal k about
schedul i ng, though, in terns of case nanagenent
conferences. They're going to be on Fridays.

They're not always going to be this early in the

Debra Duran & Associates
561-313-8000




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Hearing Before Judge Kelley - February 12, 2010

64

norning. | just couldn't get you in any other
time in February. | didn't want to wait and not
have a case nmanagenent conference in February.
That's why | called you in at 8:00. But they
will be on Fridays. The only thing I don't want
to do is conflict wwth one of Judge Farina's,
and | know he's doing themtw ce a nonth.

MR. BACKMAN:. The first and third Friday of
each nont h.

THE COURT: Fridays first and third. So it
just can't be the first and third.

MR. GELFAND: We've actually conferred. And
to be consistent with that, we're | ooking at the
second and fourth, and | think my office is
actually coordinating with your JA as we speak
for the future.

THE COURT: Ckay. Well, that was ny
question. Are you going guys going to
coordi nate with us?

MR, GELFAND: Yes.

JUDGE' S JA: You want to go ahead and do
t hat now?

THE COURT: Well, I don't know if they're
going to be prepared to do themall now  But

going out, so we're | ooking at the second,

Debra Duran & Associates
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either the second or the fourth. R ght now I
was only scheduling one a nonth. Are you
requesting two now or just one?

MR. CGELFAND: W don't get two, then?

MR. DURKEE: Your Honor, David Durkee,
again, on behalf of the defendants. | think two
IS necessary. W -- you know, Your Honor,
there's a rationale --

THE COURT: | don't know whether 1've got
two for you to be honest.

MR. DURKEE: Well, | know. And that's
why -- we'll take as nmuch tine as the court can
gi ve us because, you know, we've got -- |'ve got
several clients that are elderly that are
di spl aced, that are 70 sonething years old and
living, trying to live and survive. And the
efficiency of this court really is going to be
based on how nuch tine we can get and how nmany
t hi ngs we can do and how qui ckly we can do them
And that's really just a function of tine.

THE COURT: Well, I nean, here's ny problem

What you just told ne | have 100 | awers a week

tell ne.
MR. DURKEE: | know. I know. I know.
THE COURT: |'mjust being honest wth you.
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|'ve got cases where nedi cal devices have

all egedly caused injury to folks that are 70 or
80-years-old. And so, | nean, | -- and that's
not to make |ight of your situation. |It's just
to tell you the reality is --

MR. DURKEE: | know, Your Honor.

THE COURT: -- that while the Chinese
drywal | cases are getting a | ot of press,
there's a whole | ot of other cases in this
court house that, you know, are equally
significant.

Now goi ng out, we're going to have tine.

JUDGE'S JA: Well, right now we're up to May
because they have their one day up until My,
and | don't have any other tine before that.

THE COURT: So starting in May we can start
goi ng --

JUDGE' S JA: We can two.

THE COURT: -- we could two a nonth.

MR. DURKEE: Wich is fine because we have
February, March and April schedul ed, obvi ously
February today. W have March schedul ed. W
have April scheduled. And if we could start in
May with two a nonth, | think one as nuch

tinme -- if you can give us an hour on the second
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Friday, if you can give us another hour on the
fourth Friday, | think that would be smart goi ng
forward. And |I think that woul d hel p address
the issues that David raised as wel|.

THE COURT: M. Backman, what is it -- |
mean, ot her than you have to cone up here, what
does it hurt?

MR. BACKMAN.  Well, | nean, if you want the
other side of the coin fromthe defense
per spective, | mean, those of us who are parties
in every state because of multiplicity of
lawsuits, I'"'min New Oleans; I'min Lee County;
I"'min PalmBeach; I'"'min Mam; |I'min Broward.
I'"'mall over the place. And so now wth a
schedule like that, | nmean, that's just...

THE COURT: Here's where I'mgoing to start.
We're going to start with one because | really
don't want to give nore tine than i s needed.

But | amgoing to be sensitive to the fact if |
can't get things heard in an hour, I'mgoing to
have to find additional tine.

MR. BACKMAN: That's fine. And sone snall
itens --

THE COURT: We'Il start on an hour schedul e

going forward. It wll be on the second or the
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fourth Friday to not conflict with Judge Fari na.
And so you mght as well just soneone, one of
the liaison counsel call Jan later and just --
and we'll do a scheduling order where we go
ahead and set themup for the bal ance, really
t he bal ance of the year probably.

MR. GELFAND: Yeah, ny office will do that.
We' ve been wor king on that.

THE COURT: And the only other issue is, of
course, I'mgoing to be out a little bit in

June. But other than that, we should be all

ri ght.

JUDGE'S JA: 1'Il try to stick to the fourth
Friday. Except June we'll have to do the 2nd
Fri day.

THE COURT: Yeah, I'm going to be out of
town in June, so it wll have to be a different
date in June.

Ckay. Good enough. W'l set that up.

MS. HUNNEFELD: And, Your Honor, if | may
pr opose between now and May perhaps we can try
to tee up the issue of duplicative |awsuits so
t hat perhaps we'll find a way to figure out
where each of these plaintiffs is going to be so

that we don't have to be in nultiple court
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foruns.
THE COURT: Well, I'massum ng sone of this
is going to fall out so --
MR. BACKMAN: |'mgoing to nake that part of
t he stay.
THE COURT: | think nany sone of this is

going to fall out. And once it done, then
everyone knows where they're going to be
spending their tine and resources, so | think
that's the ultimte goal.

Let ne get to, because |I've only got a few
m nutes before ny 9: 00 o' cl ock, one thing that
Is inportant to nme, because |'ve already had to

deal with one energency notion, and that's the

preservation order. | do think we need to get a
preservation order in place. | see no reason
why | should reinvent the wheel. | think

shoul d adopt the preservation order in the NDL.
But 1'll hear argunent on that. But | think we
need to get that in place because |'ve already
had one situation where a buil der or devel oper
has -- wants to go in and do work. |1've also
had situations where individual plaintiffs,

t hi nk, have wanted to go in and do work. And

there has to be sonmething in place to preserve
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evi dence. So what do the parties think about a
preservation order?

MS. HUNNEFELD: Your Honor, on behal f of
G L. I would have to say that we would |i ke the
opportunity to revisit the issue only because
the existing preservation order is turning out
to be very costly, cost prohibitive, very
onerous. And when you have a buil der who's
trying to be out there fixing homes, perhaps you
could give us the opportunity to neet and confer
to find ways to tailor it alittle bit better
and try to resolve as much as we can and bring
it to the court at the next hearing.

THE COURT: All right. Do you agree?

MR. GELFAND: | don't have a problemw th
that. | think it's smart to get it in place as
soon as possible. So if you want to give us a
proposed order going off of the MDL one but
maki ng one that you say is | ess onerous and not
causing the issues that you've had to deal wth,
submt that -- | nean, get that to us as soon as
possi ble. And we can --

THE COURT: That's fine. | don't want to be
dealing wth emergency noti ons.

MR. GELFAND: Agr eed.
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MR. BACKMAN: There's going to be nany sides
to this coin because we're not going to be in
agreenment on that.

THE COURT: Well, then I"mgoing to have to
rul e.

MR. BACKMAN: Fi ne.

THE COURT: But |I'mgoing to give you an
opportunity to neet with her and see if you can
cl ear up the issues.

MS. SERRANO. Your Honor, and | woul d just
note that Judge Fallon nade it clear at
yesterday's MDL conference that he intends for
everybody, whether you're part of the NMDL or
not, to be abiding by his order. So | would
just caution if your case ends up over there for
one reason or another and there was a | ess
onerous one here and now Judge Fall on expected
you to conply, there --

THE COURT: -- could be a problem |
under st and.

So keep that in m nd when you're di scussing
t weaki ng the preservation order. | just believe
sonmet hi ng needs to be in place. | don't want to
be dealing wth energency notions when good

faith efforts are being nmade to renedi ate the
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situation. So that's ny concern. So work on
t hat .

Have any of these issues been brought to
Judge Fallon's attention about it being too
onerous or it's --

MR. BACKMAN. Well, that's part of the
I ssue, Judge, in pretrial order 1B, which is the
preservation order up there, the anount of tine
and effort that went into getting that thing
finally approved by Judge Fallon as well as his
own thoughts into it was just insane. And to do
it all over again just doesn't nake sense to us.
But | know you adopted it already in one of the
cases.

THE COURT: I n one of the cases, but the
parties stipulated at that point.

MS. KEI TH:  Your Honor, again, Heather Keith
for GL. W've actually repaired and noved back
in 40 famlies into their honmes that are not in
litigation. But because of Fallon's orders in
t he MDL, which existed before | was ever in a
case; we didn't even have any litigation, so we
weren't there to negotiate that, and, as |
understand it, that order was entered before any

bui | ders were actually doing the evidence
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collection, | now have evidence on 40 houses in
a war ehouse that aren't in litigation because
that order says | have to have that evidence in
case there ever is a claim So |I'm paying
storage costs to store evidence, and it's just,
that's nobney, again, that could go to fix
houses. And the amount of it is --

THE COURT: Well, on the other hand, you nay
end up in the MDL and you're going to have to be
conmplying with Judge Fallon's order.

M5. KEITH And |I'm not saying you don't
need to collect sone evidence. |It's just the
anmount of evidence and the anount of what |I'm
having to collect and the size of the evidence
is becomng an issue. So | just -- | agree -- |

need to be able to prove there was Chi nese

drywall in the house. The plaintiffs need to be
able to prove it. | need to video and
photograph it. It's just the anmount of physical
evidence. | would like to agree to revisit, if

we could, and it would be to everyone's

advant age, including the honmeowner. A honeowner
t hat doesn't have a builder that wants to do
collection, it's burdensone and costly right

now.

Debra Duran & Associates
561-313-8000




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Hearing Before Judge Kelley - February 12, 2010

74

THE COURT: All right. See what you can do,
but keep in mnd the warning discl osure about
what Judge Fal |l on apparently said at the ML
status conference yesterday.

Ckay. That's probably about all | have tine
for. Appreciate you conmng in. As | said,
won't call you in at 8:00 o' clock in the norning
fromhere on out. | normally won't start it at
8:00 or 8:30. Going forward out, you'll have an
opportunity to have afternoon hearings or
sonething that's a little easier to get to.

Keep in mnd you can participate by phone as
| ong as you guys set up the conference call. It
doesn't nake any difference to ne.

MR. BACKMAN: Thank you, Judge.

THE COURT: Al right.

MR. GELFAND: Thank you, Your Honor.

THE COURT: GCkay. W're going to sign off
for those folks that are on the phone.

MR. GELFAND: W'Ill do the draft order, Your
Honor, of what transpired today.

THE COURT: Yes.

MR. GELFAND: Whuld you m nd taking care of
t hat ?

(The foregoing proceedi ngs were concl uded at
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CERTI FI CATE

STATE OF FLORI DA
COUNTY OF PALM BEACH

|, BARBARA GALLO, RMR-CRR, Notary Public in
and for the State of Florida at Large, hereby certify
that the foregoing pages are a true and correct
transcription of ny stenographic notes of the
proceedi ngs had and testinony taken in the foregoi ng

case, at the tine and pl ace herei nabove set forth.

DATED this 12th day of February 2010.

Barbara Gall o, RMR-CRR
Not ary Public
State of Florida at Large
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